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PAUL S. SARBANES
MARYLAND

NAnited States Senate

WASHINGTON, DC 20610-2002

December 16, 1997

Honorable Robert E. Rubin
Scerctary

Department of the Treasury
1500 Pennsylvania Avenue, NW
Washington, D.C. 20220

Dear ma :

Earlier this year I wrote to you about the Omnibus Rescission and
Appropriations Act of 1996, which will require most federal povernment checks to be
directly deposited by electronic means into bank accounts by the year 1999, 1 shared
with you my view that this requirement creates an important opportunity ta bring
the recipients of these checks who do not have banking accounts into the mainstream
of vur financial system.

On September 16, the Treasury issued a proposed rule to implement the
electronic funds transfer provisions of the Act. As I understand it, rhe proposed rule
deals only with accounts voluntarily opened with financial institutions by recipients
of government checks. The Treasury is seeking further public comment on how to
structure the account that will be provided to individuals who do not voluntarily
open an account.

In regard to the Treasury's proposed rule on the voluntary account, T was
concerned to receive a copy of a letter to you by a broad coalition of consumer, labor,
and community groups expressing strong objections 1o the proposed rule. The letter
asserts that the rule does not in fact comply with the law. It states:

“Despite Congress’ instruction to Treasury to ‘ensure that individuals
required...to have an account at a financial institution.. have access to such an
account at a reasonable cost; and...are given (he same consumer protecrions...as
other account holders’ Treasury has failed to wpecify even minimum standards
for the voluntary accounts opened by recipients to comply with the law. The
law does not require Trecasury to regulate all depository accounts -- only those

established by recipients in response to the requirement of EFT 99.
A
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“Only financial institutions -- banky, credit unions and savings association -
should be permitted to be conduits for federal moneys. Partnering between a
check casher and a bank should nat he permitted. The regulation must
prohibit the depasit of federal payments into accounts which are effectively
accessible only through fringe bankers. The recipient should be able to access
the federal payment in his or her neighborhood through ATMs and POS
devices made available by the financial institution.

“In addition, we believe that it is essential that Treasury require that the fees
charged for these new accounts be reasonable in relation to the federal
payment and the features of the account, and that consumer protections apply
to the transaction from the point the federal payment is deposited in the
account until the recipient withdraws the funds.”

I ' was impressed by the position taken in rhis letter and am enclosing herewith
its full text. In view of the position taken in this letter as to the responsibility of the
Treasury, I asked the American Law Division of the Congressional Rescarch Service
to review the letter and provide me an analysis. I am enclosing a copy of the imemo |
received from the Awerican Law Diviston in response to this request and quote below
1ts conclusion:

“The electronic funds transfer provisions of Pub,L.104-134 provide broad
rulemaking authority to the Secrctary of the ['reasury to issue regulations to
implement the legislation. The legislation also requires the Secretary to issue
regulations to protect those who must obtain accounts 10 comply with the
legislation. Both the legislative history and the statutory context indicate that
Congress was concemed that the imerests of federal payees be fully protected.
Because of the broad delegarion of rulemaking authority, it would appear likely
that any regulation issued by Treasury refusing ro transfer funds to accounts
that provide no direct access or access only through partners of financial
institutions would be within the authority delegated under the statute.
Similarly, a requirement. that accounts established to receive federal funds
must provide the account holder access through the financial institution would
alsa scem to be within the scope of the broad regulatory authority. Treasury
has already rejected check cashers and money transmitters as ‘authorized
payment agents’ on the grounds of potential risks to payees and has solicited
comments on partnerships between tinancial institutions and such entities.”
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The Amecrican Law Division memo supports the contention of the public
interest groups that the Treasury has the authority (indeed one could well assert the
obligation) to regulate the voluntary accounts to provide protections to consumers, It
is therefore a matter of concern that the proposed rule fails to provide any such
consumer protections.

I urge you to review carefully the recomimendations made in the letter by the
public interest groups, and revise the Treasurys proposed rule to respond to the
recommendations.

Sincerely,

/"

Paul S. Sarbanes
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November 19, 1997
Secretary Robert E. Rubin
Dapartment of the Traasury
15th and Pennsyivania Avenue
Washington, 0.C. 20220

Daar Secretary Rubin;

The undersigned community, consumer, labor and faith-based organizations are writing to
express our cancems about the fact that the voluntary account provided in the propesed rule
on EFT 99 (31 CFR 208) does not provide even minimal protections for the unbanked
recipients of fedaral benefits. By choosing to not regulate the voluntary accounts opened by
recipients just for the purpose of complying with this new law, many of the poorest recipients
of federal payments will be subjected to high costs and abusive practices. We are writing
now to ask that you revise the regulations to require all accounts established for the
purpose of recelving federal payments electronlcally be required to be accessible
through financial institutions at a reasonabls cost, with consumer protections. it Is also
essentlal that you ensure that Treasury’s planned public education campaign fully
notifies reciplents of a/l their options.

Regulations Do Not Comply with the Law. Despite Congress’ instruction to Treasury to
‘ensure that individuals required . . . to have an account at a financial institution . . . have
access to such an account at a reasonable cost; and . .. are given the same consumer
protections . . . as othar account holders" Treasury has failed to specify even minimum
standards for the voluntary accounts opened by recipients te comply with the law. The law
does not require Treasury to regulate all depository accounts —~ only those established by
recipients in response to the requirement of EFT 99.

Only financial institutions — banks, credit unions and savings associations — should be
pamitted to be conduits for federal moneys. Partnering between a check casher and a bank
should not be permitted (see attachments). The regulation must prohibit the deposit of federal
payments into accounts which are effectively accessible only through fringe bankers. The
recipient should be able 1o access the federal payment In his or her neighborhood through
ATMs and POS devices made available by the financial institution.

In addition, we believe that it is essential that Treasury require that the fees charged for these
new accounts be reasonable in relation to the federal payment and the features of the
account, and that consumer protections apply to the transaction from the point the federal
payment is deposited in the account until the recipient withdraws the funds.

The public education campaign should provide ALL the information. Treasury is
launching an ambitious public education campaign to encourage, cajole and scare federal
racipients into voluntarily setting up accounts. People who are outside the financial
mainstream will be vulnerable to the abusive practices of fringe bankers who may enter into
partnerships with the banks to build up a captive customer base. Those recipients wilt have
no assurance that they can access their money through a federally insured and regulated
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financial institution. Further, thera are no limits on the costs of thase accounts or related
services, and no requirement that federally established consumer pratections will apply to the
electronic access to their benefits.

To be fair, the public education campaign must inform recipients that the U.S. Government

will make the ETA account availabie to alf faderal recipients, and that. if electronic banking:

causes either g financial or other recognized hardship, recipients will be allowed to continue
to receive their paper checks. It is folly for Treasury to assume that low income recipients will
close an account into which their federal payments are made — even if the account is too
expensive or otherwise has abusive terms — just for the purpose of qualifying for a waiver or
the ETA aceount. That is a cumbersome and complex pracess for any of us, let alone those
who are not comfortable with mainstream financial institutions. [t Is essential that Treasury
allow the financial hardship waiver, as well as the ETA aceount te evaryone who claims to
need either, whenever they make the claim, and the public education campaign inform
recipients of these rights.

We would like to meet with you at the earliest possible date to discuss these concems in
more detail. Thank you for your attention.

Sincerely,

ACORN

AFL-CIO

American Federation of State, County and Municipal Employees
Center for Community Change

Consumer Action

Consumer Federation of America

Greenlining Institute

National Cammunity Reinvestment Coalition

National Consumer Law Center

National Housing Law Project

National People's Action

Neighborhood Economic Development Assistance Program
Organization for A New Equality

21st Century Group

United Auto Workers

Woeoodstock Institute

U. S. PIRG

Urban League
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